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Executive Summary: To give attendees of the Federal Circuit Symposium a better understanding of
the Federal Circuit’s role in decisions of international trade, this memo provides a brief overview of
trade by outlining international trade’s governing bodies of law, the jurisdictions bodies,
understanding recent United States tariff actions, and the impact of COVID-19.
I. INTRODUCTION
International trade is the exchange of goods and services across international
borders.1 Throughout the history of trade, countries have implemented different
regulations which lend towards a philosophy spanning from free trade to restrictive
policies.2 Arguments in support of free trade include economic growth, global efficiency,
innovation, raising product standards, cheaper goods, and international exchange of
ideas.3 Arguments in support of restrictive policies include national security, food
security, unfair trading, poor working conditions, lower wages, and retaliation from
powerful trading countries.4 While acknowledging this dichotomy, countries also need to
assess the trade strategies of other trading partners to understand market access.5 In the
United States, the Constitution grants Congress the authority to regulate commerce with
foreign nations, while the Executive Branch can negotiate and make treaties (subject to
Senate ratification).6 Several domestic and international laws7 govern international trade,
and several Courts, including the Federal Circuit, hear and decide international trade
cases.
II. INTERNATIONAL TRADE’S GOVERNING BODIES OF LAW
The primary bodies of law that govern international trade are bilateral and
multilateral trade agreements, import policies, and export controls and sanctions. In
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addition to multilateral engagement at the WTO, the United States primarily facilitates
international trade through bilateral and regional trade agreements, more generally
known as Free Trade Agreements (FTAs).8 Core provisions of most U.S. FTAs include
tariffs and market access, services, intellectual property rights protection, foreign
investment, labor and environmental provisions, government procurement, and dispute
settlement.9 The United States is currently party to FTAs with twenty different countries.10
Recently, pursuant to Trade Promotion Authority (TPA),11 the Trump Administration
notified Congress on August 30, 2018, of its intention to sign the U.S.-Mexico-Canada
Agreement (USMCA), thereby replacing the North American Free Trade Agreement
(NAFTA).12
The United States also employs import policy to affect trade; e.g., altering benefits
by providing a country with preferential access to the U.S. market facilitated through a
trade preference program. For example, Congress has created five active trade
preference programs to aid developing countries: the Generalized System of Preferences
(GSP), the Caribbean Basin Economic Recovery Act (CBERA), the Caribbean Basin
Trade Partnership Act (CBTPA), the African Growth and Opportunity Act (AGOA), and
the Nepal Preference Program.13 These programs give temporary, nonreciprocal, dutyfree access for specific products that the U.S. imports from designated developing
countries.14 Alternatively, the United States can use import policy as a trade remedy to
address unfair trade practices.15
The United States also issues trade restrictions to protect a domestic industry,
known as trade remedies. Governments may choose to protect a domestic industry if a
foreign country provides unfair subsidies to its own domestic companies or engages in
dumping, which occurs when the price of a product sold in the importing country is less
than the price of that product in the market of the exporting country.16 To protect
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against dumping, the United States may enact antidumping and countervailing duty
(AD/CVD) trade remedies.17 If a U.S. industry believes dumping occurred, both the U.S.
Department of Commerce (DOC) and the U.S. International Trade Commission (ITC)
will review the case to determine the existence of dumping behavior and extent of injury
to domestic industry.18
International trade also triggers national security and foreign policy issues.
Although the Constitution prohibits the imposition of any tax or duty on exports, the
United States government controls various exports to further national security and
foreign policy objectives and interests.19 These controls primarily govern nuclear
materials and technology, defense articles and services, and dual-use goods and
technologies.20 The DOC, State, Defense, and Energy control these items. Additionally,
the U.S. government can impose sanctions, which are restrictive economic measures,
against an individual, entity, or country to bring about a policy change.21 These economic
measures can include trade embargoes; restrictions on particular exports or imports;
denial of foreign assistance, loans, and investments; blocking of foreign assets under U.S.
jurisdiction; and prohibition on economic transactions that involve U.S. citizens or
businesses.22
III. PRESIDENTIAL POWER TO DIRECTLY REGULATE TRADE
Congress also enacts domestic laws to delegate its foreign commerce power to the
President. The primary laws that give the President trade regulating authority include:
Section 201 of the Trade Act of 1974,23 Section 232 of the Trade Expansion Act of 1962,24
and Section 301 of the Trade Act of 1974.25 The Trump Administration has tested the
boundaries of this authority through increasing tariffs to address concerns related to
national security, injury to domestic competition, and China’s trade practices.26 These
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increased tariffs range from 10% to 45% and impact approximately 16% of annual
United States’ imports.27
Under Section 201 of the Trade Act of 1974, when a surge in imports seriously
injures or threatens domestic industries, the allegedly injured industry may petition the
ITC for a temporary safeguard.28 If the ITC finds that substantial injury exists, it must
recommend a remedy to the President who ultimately decides whether to provide relief
and the amount of relief.29 Relief may take the form of tariff increases, quantitative
restrictions, or negotiated agreements.30 On January 23, 2018, President Trump issued
two presidential proclamations imposing Section 201 safeguard measures on imports of
certain crystalline silicon photovoltaic cells (solar cells)31 and imports of large residential
washers.32 South Korea has requested dispute settlement proceedings for measures
against both solar cells and washers while China has requested dispute settlement
proceedings for measures against solar cells.33 In 2018, Canadian solar exporters sought
an injunction to challenge the president’s decision to increase tariff rates of solar
products.34 The CIT and Federal Circuit denied this because of the “substantial discretion
granted to the president under Section 201.”35 Other challenges to the president’s
decision under Section 201 have met similar fates.36
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Under Section 232 of the Trade Expansion Act of 1962, any interested party can
request the Secretary of Commerce to investigate the effect of specific imports on U.S.
national security.37 During the investigation, the DOC, in consultation with the
Department of Defense, considers the following factors: the capacity of domestic
industries to meet domestic production needs; the availability of human resources and
other supplies essential to national defense; the quantity and availability of imported
goods; substantial unemployment, the decrease in government revenue, the loss of skills
or investment, or other serious effects resulting from the displacement of domestic
products by excessive imports.38 The DOC sends its report to the President, who will then
decide the necessary remedies.39 In recent news, President Trump used Section 232 to
impose a 25% tariff on steel imports40 and a 10% tariff on aluminum imports on March
23, 2018.41 In response, the European Union, Canada, China, and India imposed
retaliatory tariffs on imports of steel or aluminum ranging from 10-15%.42 In addition to
international unease, the President's actions under Section 232 have faced legal scrutiny
on the domestic side in the U.S. Court of International Trade and the U.S. Court of
Appeals for the Federal Circuit in 2019.43
Section 301 of the Trade Act of 1974 grants the U.S. Trade Representative (USTR)
the right to impose trade sanctions on foreign countries that violate U.S. trade
agreements or engage in practices that burden U.S. commerce.44 Prior to 1995, the
37
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United States used Section 301 to facilitate open markets and trade by pressuring other
countries to remove trade barriers.45 Most recently, USTR has used Section 301 to
unilaterally impose trade restrictions on U.S. imports from China.46 Approximately twothirds of U.S. imports from China face increased tariffs ranging from 7.5% to 25%.47
However, in an effort to resolve resulting trade tensions, on January 15, 2020, President
Trump and China’s Vice Premier Liu He signed the U.S.-China Phase One Trade
Agreement.48
IV. JURISDICTIONAL BODIES
Article III of the Constitution established the U.S. Court of International (CIT),
which has national jurisdiction over customs and international trade cases.49 The CIT
hears claims from private parties and other government agencies like the DOC, Customs
and Border Patrol (CBP), and the International Trade Commission (ITC).
Typically, government agencies try to handle disputes between businesses and the
United States government before a claim is filed at the CIT. Each agency has different
roles in this process. The DOC investigates and determines whether dumping or
subsidizing occurred.50 CBP enforces antidumping or countervailing duty orders. Finally,
the ITC determines whether there was a material injury or threat to a domestic industry
due to dumping or subsidized imports. These agency decisions are appealable to the CIT.
The CIT decisions are then appealable to the Federal Circuit. In recent years, the Federal
Circuit has heard a variety of cases on appeal from the CIT, including tariff classifications,
antidumping and countervailing duty petitions, jurisdiction of the CIT, and challenges to
the DOC’s calculation methods.51
V. IMPACTS OF COVID-19
The global impact of COVID-19 has sparked our discussion of the Federal Circuit.
Simply, is trade in crisis? The responses to COVID-19, including social distancing,
lockdowns, and other measures, have led to both positive and negative disruptions to
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global trade.52 On the one hand, these measures have resulted in increased online
shopping, social media use, teleconferencing, and streaming services.53 However, despite
the increased demand for goods and services, the global supply chain has had trouble
meeting these needs.54 According to the WTO, trade of world merchandise in the second
quarter of 2020 had a year-on-year drop of 18.5 percent.55 Economists at the WTO
believe that the decline in world merchandise trade will likely exceed the trade decline
during the 2008-2009 global financial crisis.56
The pandemic has shifted consumers’ global needs. First, it has led to an increase
in business-to-business e-commerce as well as increased demand for internet and mobile
data services.57 In addition to the increase in services that can be delivered electronically,
the pandemic has increased the use of telemedicine services.58 For least-developed
countries, many communities continue to have limited access to information and
communications technology, stemming from rural locations and low incomes.59 In some
countries, tariffs can be as high as 35 percent for computers and 40 percent for
telecommunications devices.60
Second, supply chains are encountering unique challenges due to the pandemic.
Generally, the additional health and safety measures for all involved in the supply chain
increase processing time and increase costs.61 For example, the decrease in passenger
flights linked to travel bans has also reduced the availability of air cargo, while
concurrently the need for essential goods has increased the demand for air cargo—
resulting in an increase in the price of air cargo.62 More than fifty countries have enacted
COVID-19 measures, such as quarantine and additional documentation requirements, in
their shipping ports, resulting in a decrease in shipping port cargo of ten to twenty
percent in February.63
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In response to the pandemic, countries have imposed restrictions on exports of
certain medical goods to minimize potential shortages of essential supplies.64 In the
United States, the Federal Emergency Management Agency issued a temporary rule
restricting the export of certain personal protective equipment (including respirators,
surgical masks, and gloves).65
However, the WTO and the International Monetary Fund (IMF) warn that export
restrictions, when viewed collectively, can actually be counterproductive.66 In 2019, the
United States imported $3.4 billion worth of respirators but only exported $0.5 billion
worth of respirators. Conversely, in 2019, the United States imported only $0.1 billion
worth of surgical masks but exported $0.4 billion worth of surgical masks.67 Overall, when
reviewed together, the United States imports more of these medical goods than it
exports, suggesting that the WTO and IMF correctly stated that export restrictions may
actually be hurting the ability of the United States to respond to COVID-19.
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