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Executive Summary: The federal government must obtain supplies, technology, and even some
services from private companies; almost half of the federal government’s discretionary spending goes
towards contracts,1 and federal spending on contracting is increasing each year by billions of
dollars.2 Government contracts range from carpet cleaning to billion-dollar sections of the border
wall.3 For Fiscal Year 2019, the top federal contractors were also the top defense contractors.4 The
field of federal government contracting has undergone changes in 2020 that, in combination with
COVID-19, will impact large “household name” contractors and small businesses (including those
owned by women, minorities, and veterans) alike. Foundational elements for the field remain,
however, rooted in separation of powers and administrative law.
I. BACKGROUND
A. Foundations of Government Contracting
A patchwork of laws and administrative rules govern the field of government
contracting. Congress has the power to dispose of government property,5 which implies a
power to obtain property, and also retains the power to pay the debts of the United
States6 incurred by governmental acquisition of said property. As a sovereign entity, the
federal government enters into business contracts, thus incurring debt.7 Federal agencies
have and use discretion in the day-to-day administration of contracting. Thus, federal
agencies acting in official capacities contract directly for goods and services. Once the
government has entered into an obligation contract law governs and treats the agency as
a party; the agency does not enjoy sovereign immunity.8
Only Congress has the power of the purse,9 so an agency’s power to contract has
limitations pursuant to Congress’s edicts, including a prohibition on contracting without
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prior Congressional authorization under the Appropriations Clause. Congress passes
authorization and appropriation acts for each Fiscal Year (“FY”), detailing the specific
purpose, time, and monetary limitations to which all contracts must adhere.10 An agency
may only incur obligations that will be performed within a specific appropriations’ period
of availability set by Congress.11 The Anti-Deficiency Act12 further limits agencies,
prohibiting contractual obligations in advance of or in preparation for Congressionallyprovided appropriations.13 Additionally, agencies can only obligate current FY funds to
meet current FY needs, absent a statutory exception.14 The Buy American Act15 further
limits contracts, generally requiring the agency to procure domestic materials and
products.16
B. The Procurement Process
The procurement process, which may result in a contested action, can take many
forms. To simplify this explanation, this paper focuses on competitive (not sole source)
procurements.17 Once an agency decides to procure goods or services and determines the
proposed action does not violate any limitations, the agency must articulate specific
needs and criteria in a solicitation.18 The agency then uniformly evaluates all bids to fulfill
the solicitation against the announced criteria.19 Once an agency selects a prospective
contractor and awards the contract, the agency will announce the winning bid.20 The
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agency must also debrief unsuccessful bidders, which may then challenge the contract
award in a “bid protest.”21
C. The Dispute Process
Most federal agencies follow processes and authority of the Federal Property and
Administrative Service Act,22 the Office of Federal Procurement Policy Act,23 and the
Federal Acquisition Streamlining Act of 1994.24 The Armed Forces and National
Aeronautics and Space Administration follow the Federal Acquisition Regulation (FAR),25
which established the Civilian Board of Contract Appeals and the Armed Services Board
of Contract Appeals. The Budget and Accounting Act of 192126 established the
Government Accountability Office (GAO),27 an administrative body that authors
decisions in bid protests and also provides advisory opinions. Ultimately, the Federal
Circuit can hear disputes brought before these bodies.28
Unsuccessful bidders may protest awards under a request for “reconsideration” at
29
GAO. A GAO decision, if unfavorable, allows a disappointed bidder to request
reconsideration at GAO or to directly file suit in the U.S. Court of Federal Claims
(COFC).30 The COFC will take a de novo look at the procurement if it is on appeal from a
GAO finding.31 The bidder may also file protests directly in Federal District Court.32
Appealing bidders from either venue may file with the United States Court of Appeals for
the Federal Circuit.33 Awardees with claims under an awarded contract may bring said
claims. The contractor must initially exhaust administrative procedures by submitting a
claim to the agency’s contracting officer for a written decision.34 The contractor may then
file the claim in District Court and appeal to the Federal Circuit.
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II. CURRENT ISSUE: COVID-19
Given the unprecedented nature of the COVID-19 pandemic, the federal
government has quickly gathered resources to ensure the health and stability of the
nation. This reaction has opened the door for anti-competitive practices in the field of
government contracts. On March 13, 2020, President Trump declared a national
emergency in response to the threat of COVID-19,35 which allowed the government to use
more simplistic acquisition procedures for purchases.36 Then, the President issued an
Executive Order that delegated powers under the Defense Production Act of 195037
(“DPA”) to agency heads.38 These orders allowed agency heads to enter into agreements
with private companies that antitrust laws would normally prohibit.39
While these policies have served as tools to provide much needed goods and
services during the COVID-19 pandemic, their implementation has proved to be a
detriment to the integrity of government contracts. More than half of all COVID-19
government contracts were not awarded competitively.40 Further, millions of dollars in
non-competitive awards went to vendors that the government previously accused of
defrauding taxpayers.41 Although not every accuser under False Claims Act42 has a
substantiated claim, there is no federal policy that prohibits firms accused by the
government of defrauding taxpayers from procuring another government contract,
unless a judgment suspended or debarred them from conducting business with the
government.
For example, In January 2020, a manufacturer of durable medical equipment
agreed to pay more than $37 million to settle a dispute.43 The federal government
accused the manufacturer of paying kickbacks to medical equipment suppliers and other
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healthcare providers in violation of the False Claims Act.44 Just two months after the
settlement, the government awarded the same company a $32 million-dollar contract for
ventilators developed to fight COVID-19.45 The contract was awarded through solesource, not competition.46
III. ADDITIONAL CASES OF NOTE
A. Amazon Web Services Inc. v United States47
In 2019, the federal government awarded Microsoft the Joint Enterprise Defense
Infrastructure contract (“JEDI”), worth an estimated $10 billion: one of the largest
government contracts ever awarded.48 The Department of Defense will house 80% of its
data with Microsoft commensurate with the contract—if the company can overcome a
legal challenge from Amazon.49 Amazon challenged the government’s decision, claiming
improper pressure from President Trump.50 In a suit between Amazon and the United
States, Amazon alleged that the Department of Defense made errors at the evaluation
stage of the JEDI system protest, and that the claims were not judged solely on the
evaluation criteria.51 The Department of Defense reaffirmed its award to Microsoft52, but
the case is still pending in the Court of Federal Claims.53
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B. Space Explorations Technology Corp. v. United States54
Space Exploration Technologies Corp. (“SpaceX”), which provides launching
services to a variety of entities and the United States Air Force, was tasked with procuring
launch services for the federal government’s space needs. On May 17, 2019, SpaceX
commenced a post-award bid protest action challenging the Air Force’s evaluation and
award decisions to provide space launch services.55 The Department of Defense issues the
portfolio award decisions pursuant to the Department of Defense’s authority to enter
into Other Transaction Agreements (“OTAs”). SpaceX challenged the Air Force’s claim
of Other Transaction Authority at the COFC, which ruled it lacked jurisdiction, dismissed
the case, and transferred it to the United States District Court for the Central District of
California.56 Agencies generally use OTAs for prototype contracts, which are not
considered a pure procurement contract. This makes challenging them difficult, as GAO
does not have jurisdiction. This case is important because the use of OTAs is currently on
the rise, and protestors that want to challenge the award of an OTA now have very limited
options.57
C. Raytheon Co. 58
The United States Army awarded a contract to Raytheon on December 27, 2010,
for the purchase of military equipment.59 While fulfilling the contract, Raytheon
requested several scheduled extensions, for which they offered consideration in several
forms.60 Finally, in 2018, the government contracting officer issued a decision demanding
more than $6,000,000 as damages for breach of contract.61 Raytheon appealed to the
Armed Services Board of Contract Appeals. The Board held that the government can
revoke acceptance of contracted goods if there are latent defects, but it must do so within
a reasonable amount of time after the latent defect is or should have been discovered.62
The Board also held that a claim for partial breach may proceed despite the
government’s acceptance of late delivery and the government can waive the right to
require strict performance if a contract requirement is treated as “dead.”63
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